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QUESTION PRESENTED 


Is a government employee’s resignation, signed as an 
alternative to having written charges made against him, 


coerced and, therefore, subject to timely repudiation? 
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This is an appeal docketed May 13, 1959, under the 
provisions of Title 28, Section 1291 U. S. Code, from an 
order of the United States District Court for the District 
of Columbia entered March 20, 1959, granting summary 
judgment to the defendant, appellee herein, and denying 
summary judgment to the plaintiff, appellant herein. 
Notice of Appeal was filed April 9, 1959. 
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STATEMENT OF THE CASE 


At all times relevant to the issue in this case, plaintiff- 
appellant was a preference eligible indefinite appointee in 
the Department of Labor (J.A. 3). On the afternoon of 
Tuesday, February 28, 1956, appellant participated in an 
interview with Edward J. MeVeigh, Director of Personnel 
at the Labor Department, in the latter’s office (J. A. 8, 9). 
The next day, Wednesday, February 29, 1956, appellant 
submitted his resignation in writing to become effective 
at the close of business on Friday, March 2, 1956. The 
resignation was accepted (J. A. 21). 


On Monday, March 5, 1956, at approximately 8:30 a.m. 
appellant, in person, handed to Mr. MeVeigh a letter with- 
drawing his resignation on the ground that the resignation 
had been foreed by Mr. MeVeigh (J. A. 14-15, 23). Mr. 
MeVeigh refused to receive the letter (J. A. 15) and on 
the same day appellant mailed the same letter to Mr. 
MeVeigh (J. A. 15). This letter was received by Mr. 


McVeigh, but he refused to accept the withdrawal of the 
resignation (J. A. 15). 


Appellant appealed to the Civil Service Commission and 
the appeal was denied by the Appeals Examining Office 
on June 5, 1956. An appeal was taken to the Board of 
Appeals and Review and was denied on June 14, 1956 
(J. A. 4). On August 10, 1956, appellant asked the Civil 
Service Commission for a determination of his suitability 
for further employment in the competitive Civil Service 
(J. A. 4). On December 27, 1956, the Commission found 
appellant suitable for further employment. Appellant filed 
his suit on April 20, 1957 (J. A. 4). The Trial Court, on 
March 20, 1959, entered an Order granting defendant’s 
motion for summary judgment and denying plaintiff’s 
motion for summary judgment. It is from that Order that 
this appeal is taken. 
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POINT RAISED ON THIS APPEAL 


Appellant was entitled to an order reinstating him to 
his position at the Department of Labor on the grounds 
that his resignation was procured by duress and repudia- 
tion was timely made. 


SUMMARY OF ARGUMENT 


Appellant was given the alternative of resigning or fac- 
ing charges of immorality and falsification of government 
forms and told that the penalties for such would be a fine, 
imprisonment and debarment from federal employment. 
This constitutes duress in fact and at law and a resigna- 
tion procured by duress may be and, in the instant case, 
was repudiated timely. 


ARGUMENT 
I. APPELLANT'S RESIGNATION COERCED 


A. Appellant’s Version 


In his affidavit (J. A. 15-16) appellant states as follows: 
“At the time I went to see Mr. Edward J. McVeigh on 
February 28, 1956, I had no intention of resigning my 
position at the Labor Department. Mr. MeVeigh, during 
that interview, told me that if I didn’t resign charges of 
falsification of 57 form and immoral conduct would be 
made against me and that I would be fined, imprisoned 
and disbarred from future government employment. (Mr. 
MeVeigh’s version of this is only slightly different.) I 
was frightened and in a state of shock. I took the resigna- 
tion form home with me. I was still frightened even 
though I knew that the charges were unfounded. I sub- 
mitted my resignation on February 29, 1956, because of 
Mr. MeVeigh’s threats.’’ With the exception noted above, 
these statements were neither refuted nor denied. 
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B. Appellee’s Version 


In his deposition taken January 26, 1959, Mr. MeVeigh 
made the following statements: He was Director of 
Personnel at the Labor Department at the time and was 
authorized to employ, separate or change all employees 
of the Department except those of executive rank (J. A. 8). 
He talked to appellant on February 28, 1956 (J. A. 8). 
““My recollection is that Mr. Rich entered the room, sat 
down and opened the conversation by asking whether his 
response to my letter of February 24 had been satisfactory. 
I told Mr. Rich that his response to my letter of February 
94th was not satisfactory and that the Department pro- 
posed to prefer charges against him proposing his removal 
from the Department on the grounds of falsification of 
application. I also told him that if he were still employed 
in the Department after the close of business Friday, 
March 2, he would receive a letter of charges’. (J. A. 
9,10) ** * ‘I recall reading a list of names (J. A. 11). 
e * © << read to Mr. Rich the statement contained at the 


bottom of the last page of the form 57” (J. A. Te SIT 
recall telling him that, as indicated in the application form, 
a false statement on an application was punishable by 
law. I referred to the U. S. Code and said that, I presume 
is punishable by a fine or imprisonment, or both’? (J. A. 
1 oth hes 


“<Q. What was said about charges? 

A. I said that the Department proposed to prefer 
charges against him on the grounds of falsification of 
his application. 

Q. Didn’t you put an “if? on it??? 

A. If he were still employed in the Department 
after the | close of business March the 2nd (J. A. 

Q. Tell me again how the subject (resignation) came 
up? 

‘A. The subject came up as a result of my statement 
that the Department would prefer charges proposing 
the removal if he were still employed in the Depart- 
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ment after the close of business Friday, March the 
2nd. That led to a statement that— 

Q. By whom? 

A. By me—that the Department would accept his 
resignation for whatever reason he chose to state at 
any time he submitted it’? (J. A. 13).” 


C. Appellant’s Alternatives 


It is plain from the statements of appellant and Mr. 
MeVeigh that in the interview on February 28, 1956 ap- 
pellant was given the alternative of resigning or having 
charges brought against him, It is not refuted that appel- 
lant submitted his resignation because he was frightened 
into it by the threat of charges and the punishment. He 
did not act of his own free will and accord. It was the 
interview and the things said that caused him to resign. 
The facts establish duress. 


D. The Admitted Facts Constitute Duress as a Matter of Law 
A resignation signed as an alternative to having charges 


made against the signer cannot be said to have been given 
by the party resigning of his own free will. People v. 
Harding, 224 Ill. App. 198; Kramer v. Police Commis- 
sioners, 39 Cal. App. 396; Board of Education of Wolfe 
County v. Rose, 285 Ky. 217, 147 SW 2d 83; 67 C.J.S. 229. 
This statement fits the instant case exactly. 


Il. APPELLANT MADE TIMELY REPUDIATION OF 
COERCED RESIGNATION 


A. The Facts 


Appellant in his affidavit stated: “By Monday, March 
5, 1956, I had regained my composure to the degree neces- 
sary for me to try to withdraw my resignation. I saw 
Mr. McVeigh for that purpose, but he refused to accept 
my withdrawal. That night I sent Mr. McVeigh a letter 
withdrawing my resignation, on the ground that it was 
forced by Mr. MeVeigh’’ (J. A. 16). 
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Mr. McVeigh said in his deposition that on March 5, 
1956, his secretary handed him ‘‘a letter signed by Mr. 
Rich, in which Mr. Rich said that he wished to withdraw 
his resignation’? (J. A. 14). He also said that he had 
later received a letter from Mr. Rich with reference to 
withdrawing his resignation (J. A. 15). 


B. The Law 


A resignation of a public office procured by duress is 
voidable and may be repudiated. Rogers v. Humphrey, 
et al., U.S.D.C. D. C. No. 4635—56 decided January 29, 
1959, notice of appeal withdrawn May 7, 1959; State v. 
Ladeen, 104 Minn. 252, 116 L.R.A. NS. 1058. It can be 
repudiated at any time, People v. Harding, supra. The 
resignation may be repudiated especially where the duress 
is imposed by the authority having the duty to accept or 
reject the resignation, Board of Education of Wolfe County 
v. Rose, supra. 


The duress was imposed by Edward J. MeVeigh, Director 
of Personnel of the Department of Labor who had the 
authority and whose duty it was to hire, fire and accept 
or reject the resignation, Appellant certainly wasted no 
time in repudiating his resignation. 


II APPELLANT'S SEPARATION ILLEGAL 


Appellant’s employment by defendant was subject to the 
provisions of the Civil Service Act and the Rules of the 
Civil Service Commission. He was not removed from his 
office in conformity with either Act or rules. If his con- 
duct was such as to merit his removal from his place of 
employment, the procedure should have been in conformity 
with the provisions of said Act and said rules. People 
vy. Harding, supra, at page 205. 
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Iv. CONCLUSION 


Since Appellant’s resignation was procured by duress 
as a matter of fact and law and was repudiated by timely 
action, appellant was entitled to judgment and the decision 
below must be reversed and summary judgment entered 
for the appellant, plaintiff below. 


Respectfully submitted, 


Byron N, Scorr 
Attorney for Appellant 


517 Wyatt Building 
Washington 5, D. C. 
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Relevant Docket Entries 
1. April 26, 1957—Complaint filed. 


2. June 26, 1957—Stipulation extending time for Answer 
filed. 


3. August 21, 1957—Answer filed. 
4. February 6, 1959—Deposition of Iva A. Watson filed. 


5. February 12, 1959—Deposition of Edward J. McVeigh 
filed. 


6. February 13, 1959—Motion of Plaintiff for Summary 
Judgment with Plaintiff’s Affidavit Attached, filed. 


7. February 24, 1959—Defendant’s Opposition to Plain- 
tiff’s Motion for Summary Judgment and Defendant’s 
Counter Motion for Summary Judgment filed. 


8. March 12, 1959—Motions Argued and Submitted. 


9. March 20, 1959—Order Entered Granting Defendant’s 


Motion and Denying Plaintiff’s Motion. 
10. April 9, 1959—Notice of Appeal filed. 


11. April 23, 1959—Plaintiff’s-Appellant’s Designation 
of the Record and Statement of Points on Appeal filed. 
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(Filed April 26, 1957) 


Complaint for a Declaratory Judgment and Mandatory Injunc- 
tion Ordering the Secretary of Labor to Reinstate Plaintiff 
in His Position as a Statistical Clerk in the Department 
of Labor 


Plaintiff, by and through his attorney, Byron N. Scott, 
for his complaint against the defendant, alleges as follows: 


Frmsr: Jurisdiction of this court over the subject matter 
is based upon 28 U.S.C. 1331, 1332, 2201 and 2202; 5 U.S.C. 
22-1 and 1009; and Sections 11-305 and 306 of the District 
of Columbia Code (1951 Ed.). 


Seconp: Plaintiff is a citizen of the United States, a resi- 
dent of the District of Columbia, and at all times referred 
to in this complaint was employed in the classified civil 
service as a preference eligible indefinite appointee in the 
Department of Labor as a statistical clerk. He brings this 
action in his own right against defendant James P. Mit- 
chell, the Secretary of Labor, whose official residence is in 


the District of Columbia. 


Turmp: On Tuesday, February 28, 1956, after a year of 
harassment by the personnel office of the Department of 
Labor, plaintiff was falsely accused by Edward J. MeVeigh, 
Director of Personnel, with falsifying Government form 
filed with the Department and threatened with a large fine 
and disbarment from further Federal employment. Mr. 
McVeigh then discharged plaintiff without formal charges 
or a hearing and set his final working day as Friday, 
March 2, 1956. Plaintiff was instructed by Mr. MeVeigh 
to file a letter of resignation effective on March 2, 1956 and 
warned that his failure to do so would result in a letter of 
charges of a scandalous nature. 


Fourra: Plaintiff was so thoroughly frightened and up- 
set that it was impossible for him to exercise his own free 
will or to form any intent as to what course to take. In 
this state of mind, he, the next day, submitted his resigna- 
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tion in writing to Mr. MeVeigh to take effect on Friday, 
March 2, 1956. 


Fiera: On Monday, March 5, 1956, having had time to 
recover his composure and to form an intent, plaintiff 
sought to withdraw his resignation orally and to hand Mr. 
McVeigh a letter withdrawing the resignation. Mr. Mc- 
Veigh refused to take it and later on the same day plaintiff 
mailed the letter to Mr. McVeigh withdrawing his resigna- 
tion. The letter was received by McVeigh on March 6, 1956 
on which day the Department of Labor officially accepted 
plaintiff’s resignation. On March 7, 1956, McVeigh, in 
writing, refused to accept plaintiff’s withdrawal of his res- 
ignation. 

Smrz: Plaintiff appealed to the Civil Service Commis- 
sion but the Commission refused on June 14, 1956 to con- 
sider the appeal on the ground that it did not have juris- 
diction. 


SevextH: On August 10, 1956, plaintiff requested the 


Civil Service Commission to determine, under section 9.107 
of the Civil Service Regulations, whether he was eligible 
on suitability for re-employment in the competitive Fed- 
eral service insofar as the circumstances surrounding his 
resignation were concerned. He submitted all requested 
information to the Commission. 


E:cutx: By a letter dated December 27, 1956, the Civil 
Service Commission notified plaintiff that ‘‘after consid- 
eration of all the facts and circumstances’’ in his case, it 
had “determined that insofar as the circumstances sur- 
rounding your resignation from the Department of Labor 
on March 2, 1956 is eoncerned you are suitable for further 
employment in the competitive federal service. 


Nisra: In January of 1957 plaintiff asked the Secretary 


of Labor to reinstate him in his position. The request was 
denied. 
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Wuenerore, the premises considered, the plaintiff prays: 

1. That an order be entered herein declaring the Febru- 
ary 28, 1956 separation to have been illegal and unwar- 
ranted. 

2. That the said order declare plaintiff’s resignation 
dated February 29, 1956 null and void on the ground that 
it was procured by threats and duress. 

3. That the said order declare that plaintiff was in such 
a state of mind on February 29, 1956 as to preclude him 
from forming the intent to resign. 

4. That the said order declare that plaintiff’s withdrawal 
of his resignation was effective. 

5, That a mandatory injunction issue directing defend- 
ant James P. Mitchell, Secretary of Labor to take or cause 
to be taken appropriate action to reinstate and restore 
plaintiff to the position held by him on March 2, 1956. 

6. And for such other and further relief as to this court 
may seem just and proper. 

Byron N. Scorr 
Attorney for Plaintiff 
517 Wyatt Building 
Washington 5, D. C. 
ST. 3-1025 


(Filed August 21, 1957) 
Answer 
First DrerensE 


The Complaint fails to state a claim upon which relief 
may be granted. 


Sreconp Derense 


The Court lacks jurisdiction over the subject matter. 
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Tamp DEFENSE 


Answering the numbered paragraphs of the complaint, 
defendant avers: 

1. Defendant is not required to answer the jurisdictional 
allegations contained in paragraph 1 of the complaint. 

2. Admitted. 

3. Denied. 

4. Defendant admits that the plaintiff submitted his let- 
ter of resignation to take effect on March 2, 1956, but de- 
nies each and every remaining allegation contained in para- 
graph 4 of the complaint. 

5. Denied. 

6. Admitted. 

7. Admitted. 

8. Admitted. 

9. Admitted. 

Fourts DEFENSE 


Defendant alleges that plaintiff’s separation from em- 
ployment with the Department of Labor was legal in every 
respect and was the result of plaintiff’s resignation of 
February 29, 1956. 

Wurrerore, having fully answered the complaint, de- 
fendant demands judgment, together with the costs of this 
suit. 


/s/ Oliver Gasch 
Oxrver GascH 
United States Attorney 
/s/ Edward P. Troxell 
Epwagp P. Troxetx, Principal 
Assistant United States Attorney 
/s/ B. Riley Casey 
B. Rey Casey 
Assistant United States Attorney 
/s/ William R. Rafferty 
Wiis R. Rarrerry 
Assistant United States Attorney 
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(Filed February 6, 1959) 
Deposition of Iva A. Watson 


2 a witness of lawful age, was duly sworn by the no- 
tary public and, being examined by counsel, testified 
as follows: 
. * * * * es © * ° * 
6 Q. Do you know William G. Rich, Jr.? A. Yes. 
Q. Do you know how you first came to know him? 
A. He called for an appointment with Mr. McVeigh. 

Q. Do you know when? A. Yes. 

Q. Do you have a date on it? A. Yes; I looked on my 
calendar. 

Q. Could you give me that date? A. February 28th was 
the appointment which I set up at his request. 
* * * * * es s . * * 
16 Q. Do you recall, or do you have any recollection 

of seeing Mr. Rich again the next day on February 
29,1956? A. Yes. 

Q. What was that occasion? A. To give his resignation 
to me to give to Mr. McVeigh. 

Q. He brought a resignation in—did he give it to you? 
A. Yes. 
e s . o * . s *. o « 
21 Q. Do you recall seeing Mr. Rich again after Feb- 

ruary 29,1956? A. Yes. 

Q. Do you remember when it was? A. The following 
Monday. 

Q. The following Monday? A. Yes. 

Q. The following Monday after he saw Mr. McVeigh on 

the 28th? A. Yes. 
22 Q. And what do you remember about that occasion 
of seeing Mr. Rich that day? A. He brought in a 
letter for Mr. McVeigh. 
s 


Q. Did Mr. Rich give you this letter? A. Yes. 
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23 Q. What was it about? <A. It was his attempted 
withdrawal of resignation. 


* * * ° e * * ° * 


(Filed February 12, 1959) 
Deposition of Edward J. McVeigh 


a witness of lawful age, was duly sworn by the notary 
public and, being examined by counsel, testified as follows: 


Direct Examination 
By Mr. Scott: 


* * * * * ° ° * * 
Q. What is your title there or your job? A. Direc- 
tor of Personnel. 
Q. Is that for the entire Labor Department? A. Yes, sir. 


* * * * * * ° ° * * 


Q. And that was your job then between March 1st, 1955 
and March 5th, 1956? A. Yes, sir. 
* * * a ” * ° * * * 
6 In addition to these responsibilities, I am author- 
ized, by delegations from the Secretary, to approve 
the vast bulk of personnel actions which are taken 
7 within the Department. 


* . * . * * ° ° * * 


A. I’m authorized to employ, separate or to change all 
employees of the Department except those at the executive 
rank. 


9 Q. And you know Mr. William G. Rich, Jr., don’t 
you? A. Yes. 
Q. How did you get to know him? A. He came into my 
office on February 28th, 1955. 
Q. Is that the first time you had ever seen him? A. 
Yes, sir. 
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Q. Is that the first time you had ever known him before? 
A. Some days previous to that I had signed a letter to 
Mr. Rich which had been prepared by my staff. 

* * * * * * * * * 
The Witness: Excuse me. Correction. 
Mr. Scott: It was 756. 
The Witness: Fifty-six. 


* * * * * s * * * 


Q. Had it ever come to your attention prior to the 
writing of that letter in 1956, the letter you referred 
to, that Mr. Rich was under investigation of some kind? 


*. . . * * * * * * * 


12 The Witness: Yes. 

I will say that prior to signing this letter I had 
a knowledge that there was a man named Rich within the 
Department regarding whom some investigation was being 
conducted, but that I did not have an intimate knowledge 
of the details of this case. 


* ° * * * 2 J * * ” 
20 Q. Do you recall how you happened to see Mr. Rich 
on February 28th, 1956? A. Yes. My secretary 
made an appointment for Mr. Rich to see me at his request. 
Q. Mr. Rich had asked for an appointment? A. That 
was what I was informed. 
Q. Miss Watson told you that Mr. Rich wanted to see 
you? A. That is right, sir. 
Q. And did you set the time for him to see you? 
° * * * * * ° * * 
Q. And you are sure of the date, February 28th, 
1956, as the day that you talked to Mr. Rich for 
the first time? A. Yes, sir. 
* * . . * * o * * 
The Witness: My recollection is that Mr. Rich 
entered the room, sat down and opened the con- 
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versation by asking whether his response to my letter of 
February 24th had been satisfactory. 

I told Mr. Rich that his response to my letter of February 
24th was not satisfactory and that the Department proposed 
to prefer charges against him, proposing his removal from 
the Department on the grounds of falsification of applica- 
tion, I also told him that if he were still employed in the 

Department after the close of business Friday, March 
23 2, he would receive a letter of charges: 

My memory then is we had some discussion on the 
issue of his answers to the questions regarding arrests on 
the Form 57, which he had filed with the Department, and I 
recall referring to the file— 

Mr. Scott: Don’t do that now, please. 

The Witness: —and reading from two or three applica- 
tion forms, which Mr. Rich had filed, his negative answer 
to the arrest question and pointing out to Mr. Rich his 
signature on the form in which he certified to the correct- 
ness of the answers he had given in the form. 

In due course we discussed the question of Mr. Rich’s 
resignation. I told Mr. Rich that the Department would 
accept his resignation for any reason that he wished to 
state as the reason for that resignation, and I recall some 
discussion of such reasons as to enter private business, to 
seek other employment, and my advice to Mr. Rich that we 
would accept the resignation for any reason he wished to 
indicate. 

* ? * * se * & s o * 


24 The Witness: At one point in the discussion Mr. 
Rich made some reference to the fact that he had 
been under investigation, and I acknowledged that he had 
been the subject of an investigation since the Department 
had received information raising questions about his moral 
conduct. 
Mr. Rich made reference to his family and said that he 
would like to talk to members of his family about this 


ll 


matter before deciding what to do, and I agreed that this 
would be a good idea. 


° * * * * * of] ° * * 


Q. In discussions about his moral behavior, did 
25 you use the word ‘‘homosexual’’? A. I do not recall. 

Q. Whether you did or didn’t? A. I recall using 
the term ‘“‘immoral conduct’’. I do not recall using the 
term ‘homosexual conduct’’. 

Q. And you told him that the Department had received 
information that there had been instances of moral mis- 
conduct by Mr. Rich? A. I said the Department had re- 
ceived information raising questions regarding his moral 
conduct. 


* * * * * * * * * 


Q. Did you read a list of names to Mr. Rich in 

that interview? A. I recall reading a list of names. 
Q. What did Mr. Rich say about that list of names to 
you? A. I have no precise memory of his statement about 


the list of names, his response to this. 
27 Q. You don’t recall what he said? 
Do you recall the import of what he said? A. Yes. 

Q. What was that? A. The import was he didn’t know 
these people. 

Q. Did you show Mr. Rich any of his personnel forms 
that day? <A. Yes, sir. 

Q. Do you know which one or ones? A. Yes. 

Q. Which one or ones did you show him? A. I showed 
him three Forms 57. 

° * * . * * * ° * * 
30 Q. What was the purpose in showing Mr. Rich 
these Form 57s? 

What was your purpose? A. We were discussing the 
question of his falsification of application, and I was demon- 
strating to him his negative answers to the question re- 
garding arrest. 


° * * * * * e ° * * 
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35 Q. It is your recollection on February 28th, 1956 
you told Mr. Rich that he had falsified a Form 57? 
A. Yes, sir. 


° * * * ° * ° e * bad 


36 Q. Do you recall whether or not you told Mr. 
Rich what the penalty was for falsifying a Form 
572 A. I recall reading— 
Q. Do you recall, first? A. Yes. 
Q. What did you tell him? A. I read to Mr. Rich 
37 the statement contained at the bottom of the last 
page of the Form 57. 


Q. Did you read to him from Title 18, Section 80, of the 
U.S. Code? A. That is at the bottom of the Form 57 and 
was among the things that I read. I read everything at the 
bottom of the Form 57. 


39 The Witness: I recall telling him that, as indicated 


in the application form, a false statement on an 
application was punishable by law. 
I referred to the U. S. Code and said that, I presume, is 
punishable by a fine or imprisonment, or both. 


* e a ° s s ° o * * 
Q. Let me see if I can get this particularized now. 
You, in discussing the falsifying of a document, looked 

at the last page of the Form 57. Did you read that to him: 


“‘False statement on this application is punishable 
by law’? 


Did you read that to Mr. Rich? A. I read everything 
which is on the bottom of the Form 57, including the state- 
ment: 


“‘Palse statement on this application is punishable 
by law (U. S. Code, Title 18, Section 80).”? 
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40 Q. You did tell him that particular section of the 

Code referred to fine and imprisonment? A. No. 
I told him that I presumed that the penalty involved fine, 
imprisonment, or both, that I did not know the provisions 
of the Code. 


* * * * * * o = * * 


Q. When, in the interview, did the question of resigna- 
tion first come up? A I have no recollection. 
41 Q. Tell me again how the subject came up. A. The 
subject came up as a result of my statement that the 
Department would prefer charges proposing the removal if 
he were still employed in the Department after the close 
of business Friday, March the 2nd. That led to a statement 
that— 
Q. By whom? A. By me. 
—that the Department would accept his resignation for 
whatever reason he chose to state at any time he submitted 
it. 


* -_ * * s * * * . * 


Q. And you threatened to prefer charges if he didn’t 
resign? <A. No, sir. 


* ° * * * * bad * * * 


Q. What was said about charges? A. I said that 
the Department proposed to prefer charges against 
him on the grounds of falsification of his application. 
Q. Didn’t you put an ‘if’? on it? A. If he were still 
employed in the Department after the close of business 
March the 2nd. 


Q. Do you know whether charges had been drawn up at 
the time you made the statement to him? A. No, sir. 

Q. Do you mean you don’t know or that they hadn’t been 
drawn up? A. I don’t have precise knowledge of the status 
of the documentation in the case. 

Q. You hadn’t drawn up any charges? A. No, sir. 
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50 A. I recall saying that the Department would ac- 

cept his resignation for any reason he chose to state, 
such as to seek other employment, to enter private industry 
or any reason he wished to give. 


° ° s e ° s e ° ° ° 


52 Q. Do you know what day it was that you saw that 
resignation form? A. On February the 29th, 1956. 
Q. In Block 2 is written in “ Accepted. 2/29/56”? and 

under it initials that appear to be “‘E. J. M.” Did you 
write that? A. Yes; I did, sir. 

53 Q. Do you know when you wrote it? A. I wrote 
it when the form was presented to me by Miss Wat- 

son on February 29th, 1956. 


56 Q. Tell me what happened between you and Mr. 
Rich on March 5th. A. In the morning of March 
5th, as nearly as I can recollect, sometime between the 
hours of eight-thirty and nine o’clock, I had. several mem- 
bers of my staff in the office, and my secretary, Miss 
57 Watson, entered the office and handed me a letter 
signed by Mr. Rich, in which Mr. Rich said that he 
wished to withdraw his resignation. 

I indicated to Miss Watson that I would see Mr. Rich 
shortly, and subsequently the meeting of my staff was con- 
cluded, shortly before nine o’clock. 

I was due in the Secretary’s office at five minutes of nine 
to conduct the Secretary to a meeting, so that the meeting 
broke up then just shortly before five minutes of nine, and 
I then left my office with the members of my staff to go to 
the Secretary’s office, and in my reception office I encoun- 
tered Mr. Rich. I told Mr. Rich that the Department did 
not consent to his withdrawal of his application and that, 
besides that, the resignation had been effective at the close 
of business Friday, March the 2nd and, therefore, there 
wasn’t anything I could do for him, and if he wasn’t satis- 
fied with this to go talk with the Civil Service Commission. 


1) 


I then handed Mr. Rich the letter and proceeded to my 
appointment. 
s * * s . ° * * = * 
59 Q. Did you later receive a letter from Mr. Rich 
with reference to withdrawing his resignation? A. 
Yes, sir. 


(Filed February 13, 1959) 
Motion for Summary Judgment 

The plaintiff, William G. Rich, Jr., by Byron N. Scott, 
his attorney, hereby moves the Court to enter summary 
judgment in the abdve-entitled cause for the plaintiff in 
accordance with the provisions of Rule 56 (a) and (c) of 
the Federal Rules of Civil Procedure, on the ground that 
the pleadings, the affidavit attached hereto as Exhibit A, 
and depositions on file show that there is no genuine issue 
as to a material fact and the plaintiff is entitled to judg- 
ment as a matter of law. 


Attorney for Plaintiff 
517 Wyatt Building 
Washington 5, D. C. 


(Filed February 13, 1959) 
Affidavit of William G. Rich. Jr. 
William G. Rich, Jr., being first duly sworn, deposes and 
Says: 
1. I am the plaintiff in the above-captioned case and 
make this affidavit on matters within my personal knowl- 


edge in support of the motion for summary judgment here- 
tofore filed herein on my behalf. 
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2. At the time I went in to see Mr. Edward J. McVeigh 
on February 28, 1956, I had no intention of resigning my 
position at the Labor Department. 


3. Mr. McVeigh, during that interview, told me that if I 
didn’t resign charges of falsification of 57 form and im- 
moral conduct would be made against me and that I would 
be fined, imprisoned and disbarred from future government 
employment. 

4, I was frightened and in a state of shock. I took the 


resignation form home with me. I was still frightened even 
though I knew that the charges were unfounded. 


5. I submitted my resignation on February 29, 1956, be- 
cause of Mr. McVeigh’s threats. 


6. By Monday, March 5, 1956, I had regained my com- 
posure to the degree necessary for me to try to withdraw 
my resignation. I saw Mr. McVeigh for that purpose, bub 
he refused to accept my withdrawal. 


7. That night I sent Mr. McVeigh a letter withdrawing 
my resignation on the ground that it was forced by Mr. 
McVeigh. 


Wuuum G. Ricz, Jr. 


(Filed February 24, 1959) 


to Plaintiff's Motion for Summary Judgment. and 
Motion of the Defendant for Summary Judgment 

Comes now the defendant through his attorney, the 
United States Attorney, and respectfully opposes the 
motion of the plaintiff for summary judgment, and moves 
the Court to enter summary judgment for the defendant 
on the grounds that there is no genuine issue as to any 
material fact and that the defendant is entitled to judg- 
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ment as a matter of law. There is attached hereto, and 
made a part hereof, as defendant’s Exhibit 1, duly certi- 
fied copies of pertinent documents from the files of the 
United States Department of Labor concerning plaintiff. 


/s/ Ottver Gasce 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P. TRoxeuu 
Edward P. Troxell, Principal 
Assisstant United States Attorney 


/s/ EB. Riwey Casey 
E. Riley Casey 
Assisstant United States Attorney 


/s/ Francis L. Youne, Jz. 
Francis L. Young, Jr. 
Assisstant United States Attorney 


February 24, 1956 
Private and for Personal Attention of: 


Mr. William G. Rich, Jr. 
Bureau of Labor Statistics 
U. S. Department of Labor 
Washington 25, D. C. 


Dear Mr. Rich: 


The Department of Labor has been advised that you 
were arrested for a violation of law prior to your employ- 
ment with the Department of Labor. In answer to the 
following question you have replied in the negative on 
several occasions on various applications filed with the 
Department of Labor: 


“‘Since your 16th birthday, have you ever been con- 
victed, or fined, or imprisoned, or placed on probation, 
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or have you ever been ordered to deposit bail, for 
the violation of any law, police regulation or ordinance 
(excluding minor traffic violations for which a fine of 
$25 or less was imposed) ?”’ 


Please advise me if your answer to the above question 
is still in the negative. If it is ““Yes”’ list all such cases. 
Give in each ease (1) the date; (2) the nature of the 
offense or violation; (3) the name and exact location of 
the court; (4) the penalty imposed, if any, or other dis- 
position of the case. 


Very truly yours, 


Epwarp J. McVeicH 
Director of Personnel 


OFA :mgj 
ec: Personnel File 
Mr. Hale 


—— 


239 Sixteenth Street, S.E. 
Washington 3, D. C. 


February 25, 1956 


Mr. Edward J. MeVeigh 
Director of Personnel 

U. S. Department of Labor 
Washington 25, D. C. 


Dear Mr. MeVeigh: 


I have never knowingly, willingly and deliberately put 
down a false answer to any government document. 


The answer to the 1946 form as so worded is: ‘‘I have 
never been convicted, fined in court, imprisoned or placed 
on probation, or paid a bail over 25 dollars.’? In 1947 
or 1948 I notice the form 57 had been revised to inelude a 
number of specific words, so I promptly advised the US. 
Dep’t. of Labor, in 1947 or 1948, when all employees of 
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Construction Statistics went to a room on the sixth floor 
to be fingerprinted and fill out a blank, that, I had a Dis- 
orderly charge filed against me in N.Y. in 1937 which 
was dismissed as ‘‘no evidence of such’’. Therefore I 
thought that fitted as a yes answer for the revised form 
57. This incident happened in Brooklyn at Hoyt St. Sta- 
tion, when I was in a hurry and got off the train and en- 
tered, accidently josled my elbow to the elbow of ‘the 
detective’. The suspected charge, exact date I do not 
recall, was thrown out at a court in the Bayridge Section, 
Bklyn. My brother took me there and handle everything. 


Another incident which I consider like a traffic violation 
of minor aspects happened in Feb. 1946 after visiting a 
friend in Riggs St. N.W. and drinking a highball. I had 
to vomit and entered the nearby Dupont comfort Station 
and was picked-up on a 10-minute loitering charge and 
booked at a precinct at 20th and K Sts. N.W. I paid 2 
or 3 dollars, I think and left. This I have always con- 
sidered of no consequency, like being ticketed. 


This is all that has ever happened to me in my whole 
life. If there are any more questions, I will promptly 
answer them. 


Yours truly, 
Wurm G. Rica, Jr. 


i. wits 0. Rich, dre 


. Ritlcaas Caentty whether appaintasat, preamotion, separation, ate.) 


B PONTION (Spvedty whether setablioh, change grode or tithe, ote.) 


ais is not a censitive position. 


B MOQUEETED BT (Waave and tithe) 


€ Fen AneITIONA. INPGGHETION CALL Wome ond relaphone extension) 
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1 EERE FOR THEE POLLONNNS TAEAGCH: 
fo enter’ private. Infustry 


ar vat woncme oxy war we March 2. 1956 _ Dn pn LI 
2 SEPARATION OMT, Aen” /2ax z 


a On wm ce TOT LDN SORE 


239 Sixtee : shington 32 DeCe 


} REMARKS (Continent) 


Washington, D. C. 
March 5, 1956 
Monday 8:15 A.M. 

Mr. Edward J. McVeigh 

Director of Personnel 

U.S. Department of Labor 

Washington 25, D. C. 


Dear Sir: 


I, William G. Rich, Jr., hereby withdraw my resignation, 
effective March 2, 1956, 4:45 P.M., which was forced by Mr. 
Edward J. McVeigh. 

Yours truly 


/s/ Wuitam G. Rica, Jr. 
239 - 16th St. S. E. 
Washington 3, D. C. 


March 7, 1956 


Mr. William G. Rich, Jr. 
239 - 16th Street, S. E. 


Washington 3, D. C. 
Dear Mr. Rich: 


This refers to your letter of March 5, 1956, stating that you 
were withdrawing your resignation which was effective 
March 2, 1956 at 4:45 p.m. 


This is to advise you that your resignation was accepted 
upon receipt on February 29, 1956. A resignation cannot 
be withdrawn after the effective date of the resignation. 
Therefore, your employment with the Department of Labor 
terminated on March 2, 1956 at 4:45 p.m. Enclosed here- 
with is your copy of the personnel action recording your 
resignation. 
Very truly yours, 


Epwarp J. McVricuH 
Director of Personnel 
OFA :mgj 
ec: Mr. Hale 
Mr. Mingst 
Personnel File of Rich 
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(Filed March 20, 1959) 
Order 


This matter having come on for hearing on the motion 
of the plaintiff for summary judgment and on the cross- 
motion of the defendant for summary judgment, and the 
Court having considered the same together with the memo- 
randa of points and authorities in support thereof and the 
oral arguments of counsel for both sides, and it appearing 
to the Court from the pleadings, depositions and affidavits 
on file that there is no genuine issue as to any material 
fact, and it further appearing that the defendant is entitled 
to judgment as a matter of law, it is by the Court this 
20 day of March, 1959, 


Onperep that the motion of the plaintiff for summary 
judgment be, and it is hereby denied; and it is 


Fourrser Orperep that the motion of the defendant for 
summary judgment be and it is hereby granted. 


s/ McLavcHurn 
Judge 


(Filed April 9, 1959) 
Notice of Appeal 
Notice is hereby given this 9th day of April, 1959, that 
William G. Rich, Jr. hereby appeals to the United States 
Court of Appeals for the District of Columbia Cireuit from 


the judgment of this Court entered on the 20th day of 
March, 1959 in favor of defendant against said plaintiff. 


Bynon N. Scorr 
Attorney for plaintiff 


No. 15.143. 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,143 
Wnuium G. Ricx, Jz., Appellant 
v. 


James P. Mrrcnery, Appellee 


On Appeal From the United States District Court for the 


District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant is a former employee of the Department of 
Labor who resigned from his position on February 29, 1956, 
to be effective March 2, 1956. He brought this action 
against appellee, the Secretary of Labor, seeking (1) a 
declaration that his resignation had been submitted under 
duress and had subsequently been effectively withdrawn 
and (2) an order directing his reinstatement (J-A.5). He 
brings this appeal from an order (J.A. 24) entered on 
March 20, 1959 by the District Court for the District of 
Columbia, awarding summary judgment for the appellee 
and denying his motion for summary judgment. 


(1) 


2 


The circumstances surrounding appellant’s resignation 
are: On February 24, 1956, Edward J. McVeigh, Director 
of Personnel of the Department of Labor, sent a letter to 
the appellant (J.A. 17-18), stating that, in various applica- 
tions filed with the Department of Labor, appellant had 
answered the following question in the negative: ‘‘Since 
your 16th Birthday, have you ever been convicted, fined, or 
imprisoned, or placed on probation, or have you ever been 
ordered to deposit bail, for the violation of any law, police 
regulation or ordinance (excluding minor traffic violations 
for which a fine of $25 or less was imposed)?’’ Mr. 
MeVeigh informed appellant that the Department had been 
advised that, in fact, he had been arrested for a violation 
of law prior to his employment with the Labor Department, 
and requested that appellant indicate whether his answer 
to the question was still negative. If his answer was now 
in the affirmative, the appellant was asked to give specific 
information about every incident of arrest. 

Appellant replied by letter dated February 25, 1956, in 
which he admitted twice having had charges placed against 
him by police authorities—once for disorderly conduct and 
once for loitering (J.A. 18, 19). Appellant set forth the 
circumstances surrounding each charge. Additionally he 
offered an explanation as to why he had not taken the 
charges into account when filling out the applications in 
question. In this connection, he emphatically denied having 
deliberately falsified any Government document. 

Appellant then requested an interview with Mr. McVeigh, 
and an appointment was made for him for February 28, 
1956 (J.A. 7). At this interview, appellant inquired as to 
whether his letter had been a satisfactory response to Mr. 
MeVeigh’s letter of February 24, 1956 (J.A. 9-10). 
Mr. McVeigh informed appellant that it had not been satis- 
factory, and that removal proceedings would be brought 
against him on charges of falsification of application if he 
were still employed after Friday, March 2, 1956 (J.A. 9-10). 
Mr. MeVeigh advised the appellant that he could tender 
his resignation for whatever reason he wished to state and 
that, if tendered, the resignation would be accepted (J.A. 
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10). Mr. McVeigh also pointed out the notice that false 
answers are punishable by law, contained in one of the 
applications in which the appellant had given a negative 
answer to the question regarding his previous arrests (J.A. 
11-12). In the course of the discussion, appellant referred 
to the fact that he had been under investigation. Mr. 
McVeigh acknowledged that this was the case, stating that 
the Department had received information which raised 
questions as to appellant’s moral conduct. Appellant con- 
cluded that he should discuss the matter with his family 
before deciding whether to resign, and Mr. McVeigh agreed 
that he should do so (J.A. 10-11). 

The following day, Wednesday, February 29, 1956, ap- 
pellant submitted his written resignation to be effective 
at the close of business on Friday, March 2, 1956 (J.A. 
7, 22-23), giving ‘‘to enter private industry’’ as his reason 
for resigning (J.A. 22). Mr. McVeigh accepted the resig- 
nation on the day it was submitted (J.A. 14, 22). On Mon- 
day, March 5, 1956, nothing having been heard from ap- 
pellant in the interim, appellant wrote Mr. MeVeigh 


attempting to withdraw his resignation (J.A. 23). On 
Wednesday, March 7, Mr. MeVeigh answered appellant’s 
letter by telling him that his resignation had been accepted 
on Wednesday, February 29, and had become effective on 
Friday, March 2 (J.A. 23).? 


SUMMARY OF ARGUMENT 


Appellant’s single contention is that his resignation was 
procured by duress as a matter of law, because he had been 
advised that the employing agency intended to institute 
removal proceedings against him, This contention is with- 
out merit. It is settled that the resignation of a federal 
employee is not void or voidable merely because submitted 
to avoid such proceedings. 


1 Appellant appealed to the Civil Service Commission, which refused to 
entertain his appeal on the ground that it had no jurisdiction to review a 
separation from employment by reason of resignation (J. A. 4). 
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ARGUMENT 
A Resignation Submitted by a Federal Employee to Avoid the 
Institution of a Removal Proceeding Is Not Voidable as 2 
Matter of Law 

1. Appellant’s single contention on this appeal is that, 
as a matter of law, a federal employee cannot submit a 
binding resignation while the employing agency is consid- 
ering the institution of charges against him. The reasoning 
underlying this contention is that ‘‘[a] resignation signed 
as an alternative to having charges made against the signer 
cannot be said to have been given by the party resigning of 
his own free will’? (Appellant’s Brief, p. 5) 

Appellant is forced to this position by the fact that, 
measured by any other test, his resignation could not pos- 
sibly be deemed to have been coerced. As the record shows, 
and as appellant does not dispute, appellant was given a 
full opportunity to consider what course of action he should 
follow in view of the situation which confronted him. No 
pressure was brought to bear upon him to resign rather 
than face the charge against him. To the contrary, Mr. 
MeVeigh agreed with appellant that he should discuss the 
matter with his family before deciding. Appellant appar- 
ently did so. In any event, it was not until the day follow- 
ing his interview with Mr. McVeigh—five days after appel- 
lant was first notified that a serious question had arisen 
over the truthfulness of the statements in his applications— 
that the resignation was tendered. Further, it has never 
been suggested that the proposed charges were frivolous 
or that Mr. MeVeigh acted in bad faith in apprising him 
that the Department of Labor was contemplating the in- 
stitution of removal proceedings and that he could elect the 
alternative of resigning. 

Contrary to appellant’s apparent belief, federal law gov- 
erns the question as to whether a resignation by @ federal 
employee to avoid the preferral of charges is per force 
voidable at the employee’s option. And it has been long 
settled that the answer is in the negative. See Mimmack 


2We will show, infra, pp. 5-6, that the state authorities cited by appellant 
do not support this proposition. 
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v. United States, 97 U.S. 426; King v. Brucker, 103 U.S. 
App. D.C. 180, 256 F. 2d 894. 

This principle has been applied by this Court in two 
recent eases. In King, for example, this Court, per curiam, 
affirmed a summary judgment in favor of the defendant 
Secretary of the Army against the plaintiff, a former Army 
Captain, who claimed he had been coerced when given a 
choice of resigning or facing a court martial. And in 
Competello v. Jones, — U.S. App. D.C. —, — F.2d —, 
this Court, again per curiam, rejected an argument that 
an employee’s resignation, submitted after receipt of 
notice of a proposal to separate her from the Department 
of Interior, was involuntary. 

Any other rule for the federal service would be unthink- 
able. If a resignation given by a federal employee as an 
alternative to facing charges were void or voidable as hav- 
ing been procured by duress, a superior officer who believed 
that there was a sufficient basis for the institution of re- 
moval proceedings against an employee could not permit 
the employee to resign. Rather, he would have to force 
the employee unwillingly to face the charges, regardless of 
the embarrassment to the employee and the irreparable 
damage to the employee’s work record which might result. 
(See p. 6, infra.) 

2. While this Court’s decisions in King v. Brucker, supra, 
and Competello v. Jones, supra, are controlling, it might be 
noted that the state court decisions involving resignations 
from public employment similarly do not support the 
proposition upon which appellant’s claim of coercion de- 
pends, State v. Ladeen, 104 Minn. 252, 255, 116 N.W. 486, 
487, upon which appellant relies, holds that ‘‘[c]oercion 
or duress exists where one is by the unlawful conduct of 
another induced to do or perform some act under circum- 
stances which deprive him of the exercise of his free will’’ 
(emphasis supplied).* There was no suggestion by the 


3 Ladcen was expressly followed, in rejecting a former policeman’s conten- 
tion that his resignation was coerced, by the California Court of Appeals in 
Kramer v. Board of Police Commissioners, 39 Cal. App. 396, 179 Pac. 216, 
also cited by appellant (Br., p. 5). 
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Minnesota Supreme Court that it is unlawful for a public 
official to give an employee the option of resigning or de- 
fending himself against charges. And appellant does not 
point to any statute or Civil Service regulation which made 
it unlawful for Mr. MeVeigh to do so.* It would be strange 
if there were such a prohibition. As the Supreme Court of 
Utah observed in Fox v. Piercey, 119 Utah 367, 376, 227 P. 
2d 763, 767: 


It is not uncommon for an administrative officer who 
finds it necessary to remove an employee to give the 
employee an opportunity to resign rather than be dis- 
charged * * *. This is indulging a kindness to the 
employee in protecting him and his work record. It 
would be a dangerous doctrine to hold that to offer an 
employee his choice of resigning or accepting a dis- 
charge would amount to such compulsion that the em- 
ployee could avoid his resignation for duress. If such 
were the law, then any time an employer mentioned 
the subject of discharge to his employee, he would have 
to go ahead and discharge him, and could not give the 
latter the choice of resigning because the resignation 
would be voidable.* 


4 Moreover, as noted above, it is difficult to see how appellant could seriously 
urge that Mr. McVeigh’s conduct “<deprive[d] him of the exercise of his 
free will.’’? (See p. 4, su: . 

we Cone tan Nene oVes Cons. 

3 In,Ladeen, which we discuss in the text, appellant ates two other These 
give him no support. In People v. Harding, 224 Ill. App. 198, the question 
involved was whether a superior officer was entitled to treat an employee’s 
resignation ‘‘to take effect immediately upon my failure to report to work 
at any time’’ as absolute, when the employee was absent because of serious 
illness three years later. And in Board of Education of Wolfe County v- 
Bose, 285 Ky. 217, 147 S.W. 2a 83, the Supreme Court of Kentucky, citing 
State v. Ladeen, supra, rejected the plaintiff ’s contention that his resignation 
had been coerced. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the district court’s order should be affirmed. 


Gero. S. Lzonarn, 
Acting Assistant Attorney 
General, 


Otrver GascH, 
United States Attorney. 


Aan 8S. RosentHaL, 

Wuium EB. Morsay, 
Attorneys, 
Department of Justice. 
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United States Court of Appeals 


No. 15,143 
Wai G. Ricu, Jz., Appellant 
v. 


Honoraste James P. Mrrcweiy, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


APPELLANT'S REPLY BRIEF 


It is now conceded that Mr. MeVeigh told appellant that 
if he didn’t resign, the agency would charge him formally 
with falsification of government documents and ‘‘immoral 
conduct’? and then told him that the penalty for such 
conduct was a fine, imprisonment and debarment from 
future government employment. The choice of alternatives 
came to appellant in an ultimatum from Mr. McVeigh. 


2 
Plaintiff’s uncontradicted and uncontested affidavit says: 


“J submitted my resignation on February 29, 1956, 
because of Mr. MeVeigh’s threats’’, and, ‘‘That night 
(March 5, 1956) I sent Mr. McVeigh a letter with- 
drawing my resignation on the ground that it was 
forced by Mr. McVeigh’’. (J.A. 16) 


It is mot and never has been appellant’s contention 
(single or plural) that as a matter of law a federal em- 
ployee cannot submit a binding resignation while the em- 
ploying agency is considering the institution of charges 
against him. A federal employee may submit a resigna- 
tion at any time and, if accepted, it will be binding— 
unless it was procured by duress and timely repudiation is 
made—in which case the resignation is void. 


Appellee’s citations are not to the contrary. In Mim- 
mack v. United States, 97 U.S. 426, charges had been made, 
not threatened as here. The resignation was the plain- 
tiff’s idea, not the defendant’s as here. There was no 
ultimatum. Plaintiff was an Army officer. There was no 
claim of duress by plaintiff. In King v. Brucker, 103 US. 
App. D.C. 180, 256, F. 2a 394, plaintiff was an Army re- 
serve captain. Charges had been made. He resigned in 
1945. He filed suit in 1956. There was no charge of 
duress. His complaint said: 


‘Plaintiff did not understand that his voluntary 
resignation would deprive him of the benefits and 
privileges of an honorable discharge. When he learned 
of this consequence, plaintiff requested defendant to 
correct his separation record.”’ 


In Competello v. Jones, U.S. App. D.C. , 267 F. 2d 
689, written charges had been served. The plaintiff re- 
quested withdrawal of her resignation on the ground that 
she would not have resigned had she known that a nota- 
tion would appear on the Form 50 that it had been accepted 
while removal charges were pending. 
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Thus, King v. Brucker and Competello v. Jones, are dis- 
tinguishable both on the facts and on the theory of the 
cases. 


Appellee cites Fox v. Piercey, 119 Utah 367, 227 P. 2d 
763. Appellee’s highly selective use of the court’s dicta 
does not do the case justice. A fireman got drunk, was 
arrested and the story was in the newspapers. The Chief 
told him that he would have to fire him but he could re- 
sign. The fireman refused and later testified that the 
Chief had told him, ‘‘If you do not resign, I will blast you 
and smear you in every newspaper in Salt Lake City. I 
will make it so miserable you can’t get a job in the city’’. 
(Compare McVeigh’s words to appellant). The Chief and 
four assistants denied that the Chief had said it. (Com- 
pare MeVeigh’s admission). There was a recess and then 
the Chief handed the fireman a letter of discharge. Later 
the fireman came back and asked whether he could still 
resign. The Chief had a letter prepared and the fireman 
signed it. The fireman saw his lawyer and sought to with- 
draw his resignation. The Chief refused. 


The fireman appealed to the Civil Service Commission 
which held that the resignation was procured by duress 
and ordered the fireman reinstated. On review the Trial 
Court said that the Commission was without jurisdiction. 
The fireman filed suit. The Trial Court found that the 
Chief did not say what the fireman alleged he had said 
but that the Chief had requested the plaintiff to resign and 
stated that unless he resigned he would be discharged and 
his discharge would be accompanied by detrimental pub- 
licity which would seriously and detrimentally affect plain- 
tiff’s opportunities for obtaining employment in Salt Lake 
City and vicinity. 

The Trial Court held that the resignation was procured 
by duress. On appeal the Supreme Court reversed. The 
Court said: 
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“Tt is true that Fox’s testimony as disclosed by the 
record, would support his claim of duress but we are 
ase to a consideration of the findings made by the 

ourt.”’ 


The Court traced the development of the modern rule of 
duress and said: 


“The modern rule (is) that any wrongful act or 
threat which actually puts the victim in such fear as 
to compel him to act against his will constitutes 
duress.”’ (766) 


‘Acts or threats cannot constitute duress unless 
they are wrongful, even though they exert such pres- 
sure as to preclude the exercise of free judgment. 
But acts may be wrongful within the meaning of this 
rule though they are not criminal or tortious or in 
violation of a contractual duty.”’ (766) 


“A resignation would be voidable for duress.”’ 
(765) 


For the reasons set forth in appellant’s Brief and on 
the further authority of Fox v. Piercey, supra, the judgment 
below should be reversed and the cause remanded with in- 
structions to enter judgment for appellant, plaintiff below. 


Respectfully submitted, 


Byron N. Scorr 
Attorney for Appellant 
517 Wyatt Building 
Washington 5, D. C. 


